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Abstract

The happenings of the last 30 years have brought the International Community to
seek a solution to avoidable human catastrophes through the doctrine of Responsibility
to Protect. This article seeks to give insight into the cases that lead up to the creation of
said doctrine, as were the events of Somalia, Bosnia and Kosovo. Afterwards, the basis
and leading documents of Responsibility to Protect are examined as they shed a light to
need of the actions by it permitted. However, as the doctrine permits the use of force, the
Charter of the United Nations is later examined in order to conclude that the doctrine of
Responsibility to Protect should be permitted under the Charter as it seeks to protect human
rights, one of the corner stones of the UN. Finally, the conclusion reached in the article is

that by practicing the doctrine the opening phrase of the UN Charter is put into practice.

If, in those dark days and hours leading up to the genocide [in
Rwandal], a coalition of states had been prepared to act in de-
fense of the Tutsi population, but did not receive prompt Coun-
cil authorization, should such a coalition have stood aside and
allowed the horror to unfold?
Kofi Annan
“Never again” we said after the Holocaust. And after the Cam-
bodian genocide in the 1970s. And then again after the Rwan-
da genocide in 1994. And then, just a year later, after the Sre-
brenica massacre in Bosnia. And now we’re asking ourselves,
in the face of more mass killing and dying in Darfur, whether we
really are capable, as an international community, of stopping
nation-states murdering their own people.
Gareth Evans Co-author, The Responsibility to Protect
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During the last 30 years the World has observed how atrocious crimes
have been committed against a portion of its population. As if Second
World War left no teachings, violations of human rights have been
once again occurring in a large scale, affecting millions of people. In
some cases, like Somalia, Kosovo and Darfur, there was a humanitar-
ian intervention, but in others, for example Ruanda and Cambodia,
there was none. Even though there is consensus that the Interna-
tional community cannot remain a spectator to such violations, the
respect for the sovereignty of each State is more important in the
scale of principles that govern International relations.

Until recently, the world’s leaders were concerned with other prob-
lems, like international terrorism, nuclear proliferation, Islamic ex-
tremism, nationalism and energy. Today that hasn’t changed, but
they have become increasingly concerned with security issues, for
instance genocide, mass killings, ethnic cleansing and other crimes
against humanity, as the leaders of some countries apparently do not
seek to protect the people that they rule.

The question now faced by the International Community, and Inter-
national Organizations is whether there should be a response, if any,
to situations of catastrophic human rights violations within States,
where the State in questions claims that there can be no intervention
based on the longstanding principle of sovereignty and if it is permit-
ted to take a coercive action against another State for the purpose of
protecting people at risk from these violations.

1. Background

The 20th century did not begin well. With the First World War com-
mencing in 1914, the International Community withessed immense
suffering in the European continent. Thus they set up the League
of Nations as a mean to restore collective security. Sadfully, it did
not work, and thus had to witness the biggest human slaughter in
its history. On January 1942, 26 countries signed the Declaration of
the United Nations. The foundation of this organization, and its sub-
sequent Charter, explicitly recognized individual and group human
rights. In the drafting of it during the Nuremberg Tribunal in 1945,
the term “crimes against humanity” was first used. The prosecutors
there indicated that according to this concept, a government could
commit a gross crime against its own people during a period of ap-
parent peace. However, the Charter also recognized, and greatly sup-
ported, the traditional view of State sovereignty, as is indicated in
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article 2.7, given that founding members created the organization
specifically to prevent another war.

Some time after, in 1948, the Genocide Convention was signed. This
was an important cornerstone for the responsibility to protect (R2P)
doctrine, as it explicitly overrode the non-intervention principle stated
in the UN Charter when a crime against humanity of great magnitude
was committed. However, as great as the convention sounds on paper,
the reality is much harsher. The convention has never been invoked;
an only one case has been brought forward to the international Court
of Justice. In the Bosnia and Herzegovina v. Serbia and Montenegro
case the International Court of Justice decided that Serbia did not
commit genocide in Srebrenica, although it was guilty in failing to pre-
vent it. Even though the decision was a big blow to the Genocide Con-
vention as it showed that the definition of this crime was very narrow
in scope, it was important for the formation of the R2P doctrine, as
the Court recognized that a State could be found at fault for failing to
prevent such crimes, even if they couldn’t be punished for it.

2. The cases that lead to R2P

2. 1 Somalia

On December 1992, US marines arrived on Somalian soil during op-
eration “Restore Hope”. The events that led to this are a product of
the Cold War, as Somalia was a subject of great interest of the United
States and the Soviet Union at the time because of the port of Bar-
bera. After the fall of Somalia’s dictator Siad Barre the situation of
the country was difficult at best: different factions were struggling
in a country that was full of weapons, refugees and starvation?. The
UN established UNOSOM? in an effort to monitor the cease of fire of
the civil war and arrange an equitable and effective distribution of
humanitarian assistance; but dismayed by the continuity of the condi-
tions that impeded the delivery of humanitarian supplies the Security
Council decided to accept the offer of the United States aimed at
establishing a secure environment for humanitarian relief operations
in Somalia in order to restore peace and stability in the country3. This
was the first resolution of the Security Council that sanctioned the
use of force to guarantee the delivery of humanitarian assistance”.
It also made reference to the reports of violations of humanitarian
law in Somalia, thus the member States who supplied troops were
authorized “the use of the necessary means to establish a safe envi-
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ronment to carry out the operations of humanitarian assistance and
relief in Somalia as soon as it were possible, acting under Chapter VI
of the UN Charter”

The importance of Somalian case for the R2P doctrine was that it pre-
sented the opportunity to show the International Community that for-
eign intervention is feasible for humanitarian issues. It also created
an interesting question to be resolved by International Law: how far
can a government legitimately commit its resources in international
operations without a clear relationship to its national interest?

2.2 Bosnia

At the beginning of the 90’s several countries of the Balkan region
declared their independence. Bosnia also sought its independence
and was so recoghized by the European Union and the United States
in 1992. However, this newfound freedom was not happily received
by all, mainly the Serbs that lived there and thought that their land
should be part of Milosevic’'s “Greater Serbia”. The Serbs had just
ended the conflict with Croatia where they bombed the country and
committed mass murders in the pursuit of protecting the Serb minor-
ity. Now they sought to clean Bosnia, expelling all the Croats and Mus-
lims that were in the country and that made about 60% of the popu-
lation. The actions taken by the Serbian army was known as “ethnic
cleansing”, and even tough the media reported secret camps, mass
killings, destruction of historical sights, rape camps, and the interna-
tional community remained mostly indifferent.

The UN imposed economical sanctions on Serbia and deployed blue
helmets to help the Muslim refugees, but no military action was tak-
en against the Serbian military forces. Finally, in 1994, after a world
broadcast showing the bombing of a marketplace in Sarajevo, NATO
demanded that the genocide stop and that the Serbs withdraw their
arms from Bosnia. However, the Serbs attacked the villages estab-
lished as Save Heavens for Muslims and thousand others, in what was
later known to be the biggest mass murder after World War Il. The UN
peacekeepers could do nothing, as they could not engage in action,
thus in august 1995 NATO began a bombing campaign. Milosevic
seeing that his forces were diminished, was forced into peace nego-
tiations. But the damage was already done. Over 200,000 Muslims
were systematically killed and 2 million more had become refugees.
In the words of US Assistant Secretary of State Richard Holbrooke it
was “the greatest failure of the West since the 1930s”
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The world was shocked after the happenings in Bosnia were revealed.
The International Court of Justice, and the International Criminal Tri-
bunal for the former Yugoslavia both cataloged the events as geno-
cide, as would also happen later with the Rwanda case. The interna-
tional community now began to understand that they must intervene
to prevent such actions, not just be an innocent by stander.

2.3 Kosovo

The events that led to NATO’s bombing of Yugoslavia in 1999 date
back to cultural dispute form long before, when the Serbian army lost
to the Ottoman Turks in 1389. Since then there have always been dis-
agreements between the Serbs and the Albanians, but in 1989 the
last straw was drawn when the Government of the Federal Republic
of Yugoslavia (FRY) terminated the political autonomy of the province
of Kosovo, a region that had 1.8 million Albanians and just 200.000
Turks®. A group called the Kosovo Liberation Army, sought to expel all
Serb authorities and establish and independent country. The Govern-
ment, headed by President Milosevic attacked the liberation army
and other Albanians, the prominent race of Kosovo. This generated
extreme violence that made the Security Council pronounce it self
in several resolutions®. However, the fighting continued and after
failing to make the Serbs sign a peace settlement, and after Rus-
sia and China stated that they would not support the use of force
to stop the attacks of FRY in Kosovo’, NATO commenced air strikes
in FRY to stop the violence in the region®, under what was called
Operation Allied Force.

The importance of the Kosovo case is that it was the first time a mili-
tary intervention was justified on the basis of the concept of a State’s
R2P. Although the doctrine was not formed at the time, this case was
the one that initiated the debate on whether such concept should be
developed, and if so how. Furthermore, the Security Council seemed
to tacitly endorse the actions of NATO, as it sanctioned the political
settlement and the resolution of the conflict that NATO achieved, even
though it never authorized the campaign.

Something similar happened in the case of the Congo in 1964, when
the Popular Revolutionary Government took 60 Americans and 800
Belgians as hostages, as a shield to prevent the advance of the Demo-
cratic Republic of Congo’s army into Stanleyville, the place where they
were at. The Security Council was asked for a course of action, but
could not agree on one, thus the problem was dumped on the OAU®
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This organization could not help much, thus the United States, Great
Britain and Belgium organized an airdrop of paratroopers without the
Security Council’s authorization to rescue the hostages.*°

3. The R2P doctrine

The 1990s was a decade characterized by civil war and massive in-
ternal violence, such as in Bosnia, Somalia, Rwanda and Kosovo. The
International Community was faced with a great debate: to intervene,
and in doing so going against one of the longest standing principles
in International Law, or to do nothing and hope that the peaceful mea-
sures employed by the UN worked.

The debate that the International Community faced, was made public
by Secretary General Kofi Annan in 2000 in his speech to the General
Assembly: “If humanitarian intervention is indeed an unacceptable
assault on sovereignty, how should we respond to a Rwanda, to a Sre-
brenica, to gross and systematic violations of human rights?”

The question was answered with the creation of the International
Commission on Intervention and State Sovereignty (ICISS). This
commission, presented a report titled “Responsibility to Protect”
to the Secretary General in 2001, and through it the International
Community developed the concept of R2P*, as an answer to the
rise in the recognition of Human Rights*?, the increasing number of
Security Council resolutions on this matter®® and searching to avoid
past catastrophes.

The ICISS was the one to first use the term R2P and stated that sov-
ereignty must be seen as responsibility rather than control. States are
the first responsible of the protection and security of its citizens, but if
the individual State is unable or unwilling to do so this burden shifts to
the International Community to ensure the population is protected.'

The most important contribution of the Commission was that it stated
that the problem was not weather the states had the right to inter-
vene, but that they had the responsibility to do so. R2P, as articulated
by the ICISS did not refer just to military intervention, it also covered
other obligations, like the responsibility to prevent and address the
causes of internal conflict, the responsibility to react and to respond
to situations of compelling human need with appropriate measures
and the responsibility to rebuild and to provide assistance with recov-
ery, reconstruction and reconciliation.
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In September 2003, Secretary General Kofi Annan announced to the
General Assembly the creation of the High Level Panel on Threats,
Challenges and Change. The members of this panel were to study the
global threats and provide an analysis of future challenges to peace
and security. They were also to recommend the changes necessary
to ensure collective action. This panel included the R2P concept in
its 2004 report. Afterwards, the Secretary General made it part of his
recommendations to the General Assembly in 2005.

The thesis presented by the Commission, the High Level Panel has
become since then accepted by the International Community, as is
shown in the 2005 World Summit Report were the heads of State that
meet in New York agreed on the following outcome document:

“138. Each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleansing and
crimes against humanity. This responsibility entails the pre-
vention of such crimes, including their incitement, through ap-
propriate and necessary means. We accept that responsibility
and will act in accordance with it. The international community
should, as appropriate, encourage and help States to exercise
this responsibility and support the United Nations in establish-
ing an early warning capability.

139. The international community, through the United Na-
tions, also has the responsibility to use appropriate diplomatic,
humanitarian and other peaceful means, in accordance with
Chapters VI and VIII of the Charter, to help protect populations
from genocide, war crimes, ethnic cleansing and crimes against
humanity. In this context, we are prepared to take collective
action, in a timely and decisive manner, through the Security
Council, in accordance with the Charter, including Chapter VI,
on a case-by-case basis and in cooperation with relevant re-
gional organizations as appropriate, should peaceful means be
inadequate and national authorities manifestly fail to protect
their populations from genocide, war crimes, ethnic cleansing
and crimes against humanity. We stress the need for the Gen-
eral Assembly to continue consideration of the responsibility to
protect populations from genocide, war crimes, ethnic cleans-
ing and crimes against humanity and its implications, bearing
in mind the principles of the Charter and international law. We
also intend to commit ourselves, as necessary and appropri-
ate, to helping States build capacity to protect their populations
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from genocide, war crimes, ethnic cleansing and crimes against
humanity and to assisting those which are under stress before
crises and conflicts break out.”

This concept and the language that embodied it was later reaffirmed
by the Security Council in a resolution passed on 28 April 2006.%°

Furthermore, the High Level Panel Report complemented the concept
by stating that the prevention of an avoidable catastrophe is an erga
omnes obligation®®. Moreover, former Secretary General Kofi Annan
later asserted that this responsibility is to commit all nations to the
rule of human security.*’

The rule of R2P is opening the horizon for the enforcement of hu-
man rights, because it implies, above all, the responsibility to react
to situations were there is a need to protect human beings. When all
preventive measures fail, and when the State is unwilling or unable
to address the situation the International Community must act, be it
in a political, economical or judicial way. In extreme cases it can also
take military action.

Several questions have arisen in regard to the military action, like
who makes the final decision? Who has the authority? What con-
stitutes an extreme case? The only matter in which there has been
some consensus has been in the six criteria, forged by the ICISS, that
after being filled allow military intervention under the rational that it's
the only way to prevent atrocious acts. These criteria are just cause,
right intention, proportional means, last resort, reasonable prospects
and right authority.

3.1 How R2P operates under the UN Charter

The founding fathers of the UN were mostly preoccupied with the
problem of war, thus the main purposes of the Charter are the main-
tenance of peace and security. But the preamble also states as a
purpose the protection of Human Rights. The same passage also in-
dicates that the use of armed force can only be used when there is
a common interest at stake. In other words, States have to maintain
peace and security except when there is a common interest, such as
the preservation of fundamental Human Rights. Later on, in article
2.1 the Charter states the principle of equal State sovereignty, that is,
to be able to create the UN all members must keep their own sover-
eignty and thus all states are equal under the law.
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Article 2.7 also develops the concept of sovereignty by stating the
prohibition of intervention in the internal affairs of another State.
However, this does not necessarily contradict the application of the
measures indicated in Chapter VIl in case of aggression, given that
main purpose of the UN is to maintain international peace and secu-
rity. Hence, the UN will have to take efficient and collective measures
to prevent and eliminate a threat to peace and to suppress any act of
aggression or any other breach of peace.

The Security Council is the body in charge of determining when there
is a breach of peace and it has the responsibility of peacekeeping.
Under article 39 of the Charter, this organ must recommend or de-
cide what measures are to be taken in order to restore peace and se-
curity in accordance with articles 41 and 42. The measures that the
Security Council can adopt are basically five: declaration of aggres-
sion (article 39), provisional measures (article 40), pacific measures
(article 41) and use of force measures (article 42). Given the broad
spectrum of actions that can be taken by the Security Council, States
are compelled almost always to act according to the recommenda-
tions and decisions of it.

Besides the use of force authorized by the Security Council, there is
also another exception to the rule of non-intervention: the Genocide
Convention drafted in 1948. However, after 50 years of been ratified,
the Convention as only been used twice and due to its broad lan-
guage, its effects have not been great.

Another exception to the rule of non-intervention is R2P, as the result
of the idea that human rights can be a legitimating reason for the use
of force and also taking into account that the protection of human
rights is one of the purposes of the UN, as is indicated in its preamble,
where the focus is drawn to the rights of individuals. The proclamation
here found is later reinforced by article 1(3) by stating: “to achieve
international co-operation in solving international problems of an eco-
nomic, social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and fundamental freedoms
for all without distinction as to race, sex, language or religion....”.
Furthermore, article 55 emphasizes the need to promote “universal
respect for, and observance of, human rights and fundamental free-
doms for all without distinction as to race, sex, language, or religion”.

In light of the happenings of the last 30 years, the use of force cannot
be considered a breach of the UN Charter when it aims to save people
from gross human rights violations. Not changing this concept has
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made the world a passive spectator to the Tutsi murders in Rwanda.
The intervention done by a State, a group of States or a regional or-
ganization, acting independently but consistent with the purposes of
the UN cannot be seen as wrong if it does not affect the territorial
integrity or political independence, in the language of article 2(4), of
the State on the receiving end of the actions.
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4. Conclusion

The respect for every State’s sovereignty and the commitment to non-
intervention has been the center of the international legal order.'®
But sovereignty isn’t just a right, its also a duty, as each State has
the obligation to perform some basic functions such as distribution
of resources, social welfare, political stability, civil liberties, human
rights etc. States are accountable for their duties, as is the Interna-
tional Community. If it weren’t, the Genocide Convention and the val-
ues preached by the UN Charted would be void, as it would fail to
protect the ultimate sovereigns: the people, the prime obligation of
each State and of the International Community.

The UN cannot be the one to always lead such initiatives. The Security
Council was granted immense powers to deal with international peace
and security. But this organ cannot always act given that ultimately,
it is not a democratic organ, and the Council will be unable to act
because of a potential veto, such as the case with Kosovo, where the
threat of veto from China and Russia made an action form this organ
impossible. This case, and the others previously commented make us
reexamine the law of intervention in relation to the UN Charter.

The R2P is the first step in changing the perspective. However, there
three things that must be solved in order for the R2P doctrine to be
fully effective: the lack of authorization by the Security Council, as this
organ must be persuaded to embrace specific guidelines for the use of
force, specifically in the context of R2P; the lack of operational capac-
ity given that there should always be some recourses allocated and
available to react when needed, and the lack of political will to act.

Although R2P can help solve many problems such as genocide, ethnic
cleansing, mass expulsions and other recognized breaches of Interna-
tional Law, the framework created can at some point legitimate inter-
ventions that do not really seek to prevent avoidable catastrophes but
rather create them. The Iraq invasion brought these fears to reality, and
it shows how the doctrine can be misused. Thus, it is clear the doctrine
has still a lot of questions to solve and issues to address.

Ultimately what is sought after with this doctrine is to extend the age
old virtue of good Samaritans from the roadside village to the global
village?®®, and to put into practice the opening fraise of the UN Charter
“we, the peoples of the world” by protecting each other.
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