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Abstract

Water is today subject of debate in the international arena due to the deep politic,
economic and social implications it carries, along with challenges that require strong
commitment by governments and international agencies. In this article, the author intends to
obtain a broader and more specific perception on the current condition of the so denominated
[Human] Right to Water. In order to do so, a theoretical revision of the subject is conducted,
using as methodology secondary sources, from which a descriptive analysis was made in order
to obtain a better understanding of the matter.

Furthermore, the influence of the international community in the subject is taken
into account as how the precedents regarding human rights influence the situation, and
how ECOSOC’s General Comment 15 is currently the latest international pronouncement.
Then, it analyses how governments implement the Right to Water domestically and how
the case of South Africa is one of the most important examples. After a deep analysis, the
main conclusion found is that this issue, even though has had some progress, it still has
a significant number of defiance ahead that will require joint and dedicated action both

internationally and domestically.
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Through out all the history of mankind, water has been a central ele-
ment of its progress, allowing the improvement and development of
agriculture, household, industry, trade and commerce, among other
activities that are part of the development obtained until today.

Unfortunately, considering geographic conditions, not all the coun-
tries have had the same kind of access to water resources, increas-
ing the inequalities and the possibility of entering into conflicts. This
situation becomes more complex taking into account that only 2,5%*
of those water resources constitute freshwater, meaning able for hu-
man utilization.

In the last few decades, the quality and degree of contamination of
this essential resource as a consequence of industrialization and
human consumption, has upheld numerous debates in different
meetings and conventions, highlighting, mostly by civil society, 1100,
NGO’s and some governments, the relevance of cooperation and the
achievement of a common understanding in relation with this funda-
mental natural resource.

For that reason, it has been commonly mentioned, both in the in-
ternational as in the national arena, the necessity of implementing
water as a fundamental right?, creating the right to water. In the pres-
ent article, the elements and implications of this discussion will be
presented, as well as some results already obtained. In the first part,
the role of the International Community will be analyzed: taking as
an approach Human Rights: prior conventions that are related to the
subject, its division and the most recent attempt to make water as a
fundamental right: the General Comment 15.

In the second part, the role of the domestic government in imple-
menting the right to its national constitution, and the case of South
Africa being a country that already has water as a primary right, will
be considered.

1. The role of the international community in
the achievement of the right to water

The role that the International Community has played in creating con-
sciousness regarding the water’s situation in subjects such as quality,
level of access, availability, sanitation, opportunities for cooperation,
dangers of conflict, among other relevant issues, all of them in an
international scope, has been extremely influential. This, considering
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that NGO’s, civil society associations, multilateral and international
organizations, have gathered and analyzed information, made recom-
mendations and in not few occasions, complaints against states with
critical conditions.

Increased scarcity leads companies to want to take more advantages
of some governments’ incapacity of providing water services, increas-
ing the possibility of developing legislation pro-privatization, and dark-
ening the options for a right to water.

Besides of the environmental implications that the subject of water
carries, the preoccupation raised by the inequalities regarding mainly
its access and quality, has stimulated serious concerns and the hy-
pothesis that the best way to address this problem is to elevate its
condition to a human right, the human right to water.

In order to comprehend this, is necessary first to understand the in-
ternational approach to human rights, and then, the most recent at-
tempt by the international community, more specifically by an UN or-
gan, the ECOSOC, to tackle this concern, the General Comment 15.

1.1 An essential approach to Human Rights

Under the 1948 Universal Declaration of Human Rights, the “recogni-
tion of the inherent dignity and of the equal and inalienable rights of
all members of the human family is the foundation of freedom, justice
and peace in the world”.® This includes fundamental rights like the
right to life and health.

Water has been recognized to have a secondary role in the achievement
of these and other fundamental rights, and the explicit recognition “of
water as an individual human right”* has not take place yet, being only
mentioned in an implicit way, as part of rights “contained within the ICE-
SCR [International Covenant on Economic, Social and Cultural Rights]
1966, such as an adequate standard of living, food and health”. ®

The first time that it was explicitly acknowledged was in the Conven-
tion on the Elimination of All Forms of Discrimination Against Women
(CEDAW, 1979) in the Article 14: “To enjoy adequate living conditions,
particularly in relation to housing, sanitation, electricity and water
supply, transport and communication”®. And in the Convention on the
Rights to the Child (CRC, 1989),” where in the Article 24 it is stated that
” to combat disease and malnutrition, including within the framework
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of primary health care, through, inter alia, the application of readily
available technology and through the provision of adequate nutritious
foods and clean drinking water, taking into consideration the dangers
and risks of environmental pollution;”.8 In addition to this, children in
areas where the access is very scarce and difficult, they have to walk
several kilometers every day® in order to obtain enough amounts of
water for their families to survive, eliminating their opportunity to go
to school and improve their quality of life.

Water is viewed as a “derivative right”,*° meaning that it derives “from
other related or “dependent” rights”** (education, food, health, hous-
ing, and the right to life.). Also, according to Bluemel,*? the right to
water can be characterized internationally in one of three ways: 1) as
subordinate to other primary human rights, such as health or life; 2)
as subordinate and necessary to achieve economic and socio-cultur-
al rights; or 3) as independent human right.

In this point, it is important to recognize that the State obligations
differ in each of the three conditions mentioned above: it is under-
standable that if it gains the condition of independent right, it will
represent a greater amount of responsibilities to the governments
than if it gains one of the first two characterizations. For governments,
this can be a significant source of obstacles to achieve this condi-
tion. On the contrary, for people, this third condition will be the most
beneficial, because it would facilitate them more legal instruments to
exercise its right.

People in developing countries are the one who suffer the most from
the water inequalities in access, quality and availability, being at the
same time, the ones who need the most this right to water. This is
reflected in the serious and concerning statistics elaborated by inter-
national organisms, which show that 1.1 billion people lack access
to an adequate supply of water; 2.6 billion people lack access to ad-
equate sanitation and 1.8 million children die every year as a result of
diseases caused by unclean water and poor sanitation.

These conditions can get worse by the government’s behavior regard-
ing this issue: there are no few of them which are not able to provide
adequate water services (sanitation), having then to privatize the ser-
vice, generating in many occasions more problems than benefits.

This issue will be deeply analyzed next, taking also into account the
influence exercised in the discussion of water as a Human Right by
the ECOSOC and its General Comment 15.
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1.2 General Comment 15: the opinion
of the ECOSOC

The first approach by international community dealing with water dif-
ficulties was to treat it as an economic good,** developing the concept
of “water privatization”. Unfortunately, this focus proved to increase
the inequalities among the communities, due to the high prices that
the companies charged to them, trying to recover the investment
made (“full cost recovery” principle).!® The case of Cochabamba, Bo-
livia’®is one of the most documented and discussed internationally,
due to the negative outcomes that privatization brought to this com-
munity in both economic and social aspects.

As consequence of the increasing attention received worldwide, re-
garding the already mentioned inequalities and the not so positive re-
sults of this policy of privatization, the international community began
to draft attempts to treat water as an independent Human Right.

Within the UN framework, this job was given to the ECOSOC, who
had to take into account the segmentation between the rights that
are included in the International Covenant on Economic, Social and
Cultural Rights (ICESCR), and those included in the International Bill
of Human Rights, regarding the international enforcement that they
have, the instruments of the latter have more force legally speaking.
As a result of this work, the General Comment 15 was adopted in
2002 by the ECOSOC, who uses this tool to “provide guidelines”*® to
States in the interpretation of punctual issues related with its treaty
concerning Human Rights.

In this case, the General Comment made by the ECOSOC was regard-
ing the ICESCR and its Articles 11 (the right to adequate standard of
living) and 12 (the right to health), ** and mentions the importance of
recognizing water “as a social and cultural right”2°

The Comment defines the extent of the right in relation with avail-
ability, quality and accessibility (physical, economic and information
accessibility, besides of non-discrimination),?* as the major elements
in which the governments must focus its task. Additionally, it’s level
of detail, allocates a considerable level of responsibility and action for
states.?? And finally, it contributes with a more intangible aspect, the
strong support that it gives to the human right to water.

Unfortunately, the GC15 is not comprehensible in relation with the
“additional legal weight”?® it gives to the right to water, being that
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General Comments are not-binding for states, and it relates it only by
its importance with other Human Rights.

Besides, it is considered that the “[c]lommittee’s analysis of a right to
water addressed only impacts on individuals without considering im-
pacts on governments”?*, making more difficult for the latter to take
the possible legal paths to reach an optimal point.

2. Case study: South Africa as an example
of how States implement the right to water

In each state the processes of creating and/or implementing new
laws can be very different, in each one, there is a different social,
economical, political and cultural context that makes it unique. This
is one of the possible reasons why some countries in history have
no had the need to wait until an international treaty or law be estab-
lished in order to implement it domestically (in this case, a human
right). This does not mean that only the will of a state is necessary, on
the contrary, many times it requires a great deal of work, time, money
and effort to reach the desire objective.

In the present section, the role of governments will be analyzed in
how they can collaborate in achieving a human right to water, and
then, in order to have a better understanding of how are the dynamics
in a country that already has this right within its legislation, the case
of South Africa will be explored.

2.1 The role of government: implementing the right
domestically

Under International Law, a State does not have to agree to be bound
to an idea, and this has even more applicability when it is related with
Rights, which function as implicit requirements of society.?®

Nevertheless, according to Hardberger, even though the need to en-
sure water access has increased around the world, it has not reached
yet the level of customary international law.?® This is possibly because
states do not have yet the sense of obligation (opinio juris) requires,
making more difficult the road to achieve a universal right.

However, this does not mean that any state has recognized the vital im-
portance of implementing water as a fundamental right under its domes-
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tic constitution, on the contrary, there are numerous cases of countries
that have already done it, amongst them, can be found Ethiopia, Gam-
bia, Uganda, Zambia and South Africa®’, which will be analyzed next.

Of these countries, it is of paramount importance to highlight their
condition of Least Developed Countries (LDC’s)?®, with the exception
of South Africa, which is developing. These are countries (the LDC’s)
that do not have great amount of resources available, but have seen
this as a chance to improve their inhabitants’ quality of life. This does
not mean, nonetheless, that for these countries this is the final and
exultant end, on the contrary, this is just the beginning, because the
work of putting into action the words of the Constitution can be even
more stringent and constraining.

In a general context, the role that each state play in the consecution
of any human right implies certain obligations such as respect, pro-
tect and fulfill the right to water?®, involving a positive right approach
to the topic.3° Nonetheless, one of the critics made to the GC15 is
that “little discussion has focused on the practical [entailment] of rec-
ognizing a right to water from the perspective of State” 31, which could
ultimately hinder his role, unless further development is made.

2.2 South Africa: first steps in ensuring
the right to water

After suffering approximately five decades under a regime that basi-
cally enforced discrimination and inequality among its inhabitants,
South Africa is now one of the privileged countries that counts with
water as one of its fundamental rights. In its constitution, in Section
27, article 1 is established: “Everyone has the right to have access
to ”.32 This Constitution was created in 1996, and after that, several
projects have been designed in order to comply with this Article: Wa-
ter Act (1998), Policy on Free Water (2001), Strategic Framework for
Water Services (2003), National Water Resources Strategy (2004),33
among others that respond to other issues such as sanitation and
other free water policies.

This case shows the importance that economic and social rights are
receiving in one country, considering that they are most presumably,
one of the best choices to solve problems related with poverty, dis-
crimination and inequalities, some of the biggest challenges that gov-
ernments have to deal with around the world, especially in the LDC
and developing countries.
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Within the south African Constitution, the socio-economic rights are
protected under the principles of a positive right, meaning that the
State must respect, protect and fulfill them, giving him the duty to
enforce them and to its inhabitants, the right.

The principles that are fundamental in its Constitution in relation with
the right to water are3* 1). Equitable access to water: in this point
there has been some debate, due to amount of liters per person per
day that are entitled the South Africans under their national constitu-
tion, the 25 liters are said not to be enough3®, in comparison with the
50 liters recommended by the WHO in its estimates®®. 2). Sustainable
use of water and, 3). Efficient and effective water use.

The present model is very helpful due to the countries’ courts capac-
ity to review the “reasonableness” present in the policies made by
the State that implement the protection of the rights present in their
Constitution®. This means that the State can be more easily made
responsible for the violations committed, assuring a better a more
progressive protection to their rights, and that the situations can be
more objectively judged legally.

As mentioned before, this is just one of the examples that can be
currently found internationally, and each and everyone of the them
has singular characteristics corresponding the country’s singular po-
litical, economical, social and legal environment.

It is of upmost importance when considering the implementation of
the Human Right to Water that not only the governments should be
involved, but that in the decision-making process, consultation with
the civil-society and communities would make it more integrative, eg-
uitable and avoid potential problems in the future.

In addition to this, despite the fact that there is still a lot of work and
effort ahead for governments, civil society and international organiza-
tions, it is possible to affirm that today, the international community
is one step closer to achieve this objective. The recognition of its influ-
ence by an important amount of relevant international actors means
that it is not just an utopian dream of crazy environmentalists and
human rights activists.

Nevertheless, it would be naive and simplistic to believe that this pro-
cess of implementation will be done in the nearest future, it requires
a long and responsible labor. Also, that with the General Comment
15, the hard work is already completed, on the contrary, it is just be-
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ginning because, on one side, under the international law umbrella,
for example, it still does not qualify to be called a source, meaning
that it still does not constitute a treaty, nor has all the elements re-
quired to be part of the custom. On the other side, it will deal now with
opposite economic and political interests that can and certainly will
mean a significantly amount of obstacles, translated in extra time,
economic, political and social effort.

The international community has ahead a great responsibility that
hopefully, it would know how to respond it best possible way for all.
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